Scholarship Revisions

(1) Standard II.G.1 requires that a community foundation’s governing body  is responsible for the mission, direction and policies .
Action Needed

· Identify funds that are donor advised funds and that grant awards to individuals.  

· Document in Board minutes the Board's approval of the selection committee

· Document  the procedures for selecting the recipients
· Provide Evidence that the approipriate policy is in place.

Issues:
Don’t have grants to individuals from Donor Advised Funds (DAF) – didn’t have any policies to cover that
· DAF may not make grants to individuals except:

· Scholarships

· Individual Achievement Grants – e.g. Nobel Prize
· Awards and Prizes to Achieve Certain Objective – e.g. Gates Foundation supporting scientists in the search for a cure for AIDS
· Selection Criteria

· Objective and non-discriminatory

· Charitable Class

· Awards must be publicized

· Grant Selection Committee

· Donor or appointees can serve on selection committee

· Donor or his appointees cannot control selection committee

· Selection Committee must be appointed by CFBC Board

· Awardees

· Cannot be CFBC Board of Directors, substantial contributor or any other disqualified person

· Must be approved by CFBC Board

· Supervision

· Scholarships should be paid to qualifying college

· If paid to individual must be used for tuition, supplies or room and board

· Individual must account for how money was used 

· If used inappropriately, CFBC must investigate and take all reasonable and appropriate steps to recover the funds.
Proposed Action:


Adopt the Scholarship Procedures .


Approve a Resolution regarding the procedures to be adopteed by the Board.

Procedures of the Community Foundation of Brazoria County

for Awarding Scholarship, Fellowships and Other Grants to Individuals

Created: 10/16/07

Revised:  10/18/07

Introduction: Scope and Intent of the Policy


The Community Foundation of Brazoria County ("the Community Foundation") from time to time holds and administers certain funds (the “Funds”) that provide scholarship grants to individuals, including high school, college and graduate school students, to enable the recipients to complete an undergraduate or graduate education in the field of their choice at the college or graduate school of their choice.  The Community Foundation also holds and administers certain Funds that make grants to students in primary and secondary school to attend various educational programs and to other individuals for vocational or other training. Grants made from such Funds shall be referred to as “Scholarship Grants”.

The Community Foundation also from time to time holds and administers certain Funds that make grants to individuals in recognition of achievement in the fields of art, literature, education, science, public or community service, or for other charitable or civic achievement. Such awards may not be intended to finance any specific activities of the recipients and may not impose conditions on the manner in which the prizes or awards may be expended by the recipient Grants made from such funds shall be referred to as “Individual Achievement Grants”.

The Community Foundation also from time to time holds and administers certain funds that make grants to individuals to achieve a specific objective, produce a report or other similar product, or improve or enhance a literary, artistic, musical, scientific, teaching, or other similar capacity, skill, or talent of the grantee that relates to the Community Foundation’s mission. Eligible individuals may include graduate students, scholars, professionals, and other individuals with specialized skills or knowledge.   Scholarships also may be awarded to pay for a course of study leading to a certificate or to achieve a skill level, such as art or vocational school. Such scholarships may cover the cost of tuition and related expenses. All grants described in this paragraph shall be referred to as “Awards and Prizes to Achieve a Specific Objective.”


The Community Foundation has established the following procedures pursuant to which Scholarship Grants, Individual Achievement Grants and Awards and Prizes to Achieve a Specific Objective will be awarded from funds where Donor-advisors have any advisory privileges or participation in the selection of grant or award recipients. The following procedures shall be interpreted so as to ensure the Community Foundation's compliance with all applicable requirements of the Internal Revenue Code, including Section 4966, accompanying Treasury Regulations and guidance from the Internal Revenue Service, and these procedures may be amended from time to time.


For purposes of these procedures, a Donor-advisor will be defined as an individual or organization, including a corporation, partnership or trust, that makes a contribution to a Fund where such Fund is separately identified by reference to contributions of the Donor-advisor and with respect to which the Donor-advisor (or any person appointed or designated by such Donor-advisor) has, or reasonably expects to have, advisory privileges with respect to the distribution or investment of amounts held in such Fund by reason of the Donor-advisor’s status as a donor.     


The Community Foundation values and encourages the interest and involvement of donors to funds established to make Scholarship Grants and Individual Achievement Awards. Such involvement may include developing criteria for awards, serving on grant selection committees and recommending others for places on selection committees. 


I. Selection of Grantees


Grantees are to be selected on an objective and nondiscriminatory basis. The group from which grant recipients are selected must be sufficiently broad so that giving grants to one or more members of the group fulfills a charitable purpose; however, selection from such a group is not necessary if one or more grant recipients are selected on the basis of their exceptional qualifications to carry out the purposes of the grant or it is otherwise evident that the selection is particularly calculated to effectuate the charitable purpose of the grant rather than to benefit particular persons or a particular class of persons.  For example, selection of a qualified research scientist to work on a particular project does not violate the requirements of this paragraph if the scientist is selected from a group of three scientists who are experts in that field.

A. Scholarship Grants


In connection with Scholarship Grants, the Community Foundation staff and designated members of selection committees established for such awards shall contact high school, college and graduate school administrators as well as managers of other relevant community institutions to advertise the availability of the Community Foundation's Scholarship Grants and to request that these administrators nominate potential candidates or encourage potential awardees to submit applications for scholarship aid.  


B. Individual Achievement Awards


In connection with Individual Achievement Awards, the Community Foundation staff and designated members of selection committees established for such awards shall contact relevant community institutions and individuals to publicize the availability of the Community Foundation’s Individual Achievement Awards and to solicit nominations for such awards.  Candidates for such awards may take no part in the selection process.


C. Awards and Prizes to Achieve a Specific Objective


In connection with Awards and Prizes to Achieve a Specific Objective, community foundation staff shall develop application or nomination procedures that are appropriate to accomplish the purposes of the Fund under which any such award is established.   

II. Criteria for Selection


The criteria to be used in selecting grant recipients from a fund established at the Community Foundation must be based on criteria that are appropriate to accomplishing the underlying purpose of the grant as described in the agreement creating such Fund. Community Foundation staff should work with donors to establish Funds that fulfill the donor’s charitable goals and feature clear selection criteria.  


A. Scholarship Grants


For Scholarship Grants, such criteria may include, but are not limited to, the following: prior academic performance, performance of each applicant on tests designed to measure ability and aptitude for educational work; recommendations from instructors of such applicant and any others who have knowledge of the applicant’s capabilities, additional biographical information regarding an applicant’s career, academic and other relevant experiences, financial need and conclusions which the grant selection committee may draw as to the applicant’s motivation, character, ability, or potential. Criteria may also include the applicant’s place of residence, past or future attendance at a particular school, past or proposed course of study or evidence of his or her artistic, scientific or other special talent. Preference may be given to applicants of a particular sex, race, ethnic background or religion so long as such preference does not violate public policy.   


Recipients of Scholarship Grants must be (1) primary or secondary school students; (2) undergraduate or graduate students at a college or university who are pursuing studies or conducting research to meet the requirements for an academic or professional degree; or (3) students – whether full-time or part-time – who receive a scholarship for study at an educational institution that provides an educational program acceptable for full credit toward a bachelor’s or higher degree, or offers a training program to prepare students for gainful employment in a recognized occupation and is authorized under federal or state law to provide such a program and is accredited by a national recognized accreditation agency and all Scholarship Grants must be used for tuition and related expenses (as further described in Section VII below) at an educational institution described in IRC § 170(b)(1)(A)(ii), i.e., such institution must normally maintain a regular faculty and curriculum and must normally have a regularly organized body of students in attendance at the place where the educational activities are carried on.  

The Community Foundation reserves the right to impose additional, minor reasonable restrictions and/or requirements upon the awarding of Scholarship Grants and the administration of such grants. Any substantial or material changes will be made only with approval of the Community Foundation’s Board of Directors.


B. Individual Achievement Awards


In connection with Individual Achievement Awards, such criteria may include but are not limited to: the individual’s past achievements and community involvements, other biographical information regarding an applicant’s career, academic and other relevant experiences.


The Community Foundation reserves the right to impose additional, minor reasonable restrictions and/or requirements upon the awarding of Individual Achievement Awards and the administration of such grants. Any substantial or material changes will be made only with approval of the Community Foundation’s Board of Directors.

C. Awards and Prizes to Achieve a Specific Objective


In connection with grants to individuals to achieve a specific objective, produce a report or other similar product or improve or enhance a literary, artistic, musical, scientific, teaching or other similar capacity, skill or talent of the grantee that relates to the Community Foundation’s mission, recipients may include graduate students, scholars, professionals or other individuals with specialized skills or knowledge. Criteria shall be related to the purpose of the Fund under which the award is established and may include prior experience, contributions to the field, demonstrated academic achievement, financial need, character, ability, motivation and potential. In connection with scholarships awarded to pay for a course of study leading to a certificate or a higher skill level, criteria shall be related to the purpose of the Fund under which the award is established and may include financial need, character, ability, motivation, potential and the relevance of the candidate’s course of study and career objectives to the charitable purposes of the Fund.

III. Grant Selection Committees


The Community Foundation shall appoint all members of any selection committee charged with the evaluation of candidates for Scholarship Grants and Individual Achievement Awards. Appointments shall be made by the Board of Directors or by a committee duly appointed by the Board

No combination of Donor-advisors, persons recommended or designated by Donor-advisors (or persons related to any of these persons) to a Fund that makes Scholarship Grants or Individual Achievement Awards may, directly or indirectly, control any selection committee established in connection with such Fund. For example, Donor-advisors, persons recommended or designated by Donor-advisors and persons related to any of these persons shall not constitute a majority of any such selection committee (persons may include individuals, partnerships, corporations or trusts). Where a Donor-advisor recommends a person for appointment to a selection committee based on objective criteria related to the expertise of such person, such person will not be deemed to be appointed or designated by the Donor-advisor.    


Donor-advisors and related persons may provide advice with respect to the selection of grant or award recipients solely as members of a selection committee.

Every member of any selection committee charged with the evaluation of candidates for Scholarship Grants and Individual Achievement Awards shall adhere to the relevant policies of the Community Foundation as they may be adopted and amended from time to time, including without limitation a conflict of interest and confidentiality policy. Every member of any selection committee charged with the evaluation of candidates for Scholarship Grants and Individual Achievement Awards shall be obligated to disclose any personal knowledge of and relationship with any potential grantee under consideration and to refrain from participation in the award process in a circumstance where he or she would derive, directly or indirectly, a private benefit if any potential grantee or grantees are selected over others.  No grant covered by this policy may be awarded to any member of the Community Foundation's Board of Directors, any substantial contributor to the Community Foundation, any employee of the Community Foundation,  or any other disqualified person as defined in IRC § 4946(a) with respect to the Community Foundation, or, with respect to grants from a particular Fund, any Donor-advisor or substantial contributor to such Fund or any member of a selection committee to such Fund, or for a purpose that is inconsistent with the purposes described in IRC § 170(c)(2)(B).

Each selection committee established under this policy shall forward its recommendations to the Community Foundation of Brazoria County staff in such form and on such schedule as the staff shall establish. 


The Community Foundation of Brazoria County Board shall approve each award made under this policy or the Community Foundation Board may authorize community foundation staff to approve any or all of the grants made under this policy.

IV. Application and Nomination Process


Applicants for Scholarship Grants and Awards and Prizes to Achieve a Specific Objective shall be required to submit such application forms and supporting materials as the Community Foundation may deem appropriate on a schedule to be determined by the Community Foundation. Individuals and organizations wishing to nominate others for Individual Achievement Awards shall also be required to submit such nomination forms and supporting materials as the Community Foundation may deem appropriate on a schedule to be determined by the Community Foundation.

V. Grant Renewals


Grants will ordinarily be awarded for a one-year period, but may be for a shorter or longer period. A Scholarship Grant or an Award or Prize to Achieve a Specific Objective may be renewable for a period appropriate to the purposes of the Fund under which the award is established. Otherwise, the Community Foundation may consider renewing a grant on a case-by-case basis according to the status of the grantee’s project and the purposes of the grant.


VI. Supervision of Scholarship Grants


A. General Procedures


Unless otherwise provided in the fund agreement establishing a Scholarship Grant, each Scholarship Grant shall be paid by the Community Foundation directly to the educational institution for the use of the scholarship recipient.  Each educational institution must be described in IRC § 170(b)(1)(A)(ii) and must agree in writing to use the grant funds to defray the scholarship recipient's expenses or to pay the funds (or a portion thereof) to the recipient only if the recipient is enrolled at such educational institution and his or her standing at such educational institution is consistent with the purposes and conditions of the grant. 


Unless otherwise provided in the fund agreement establishing a Scholarship Grant, a condition of each Scholarship Grant is that it will be used only for qualified tuition and related expenses within the meaning of IRC § 117(b)(2), and for room and board.  Accordingly, a Scholarship Grant can be used only for:  (1) tuition and fees required for the enrollment or attendance of the student at a qualifying institution; (2) fees, books, supplies, and equipment required for courses of instruction at such an educational institution; and (3) room and board.  An additional condition is that no part of the Scholarship Grant shall be used as payment for teaching, research, or other services by the scholarship recipient required as a condition for receiving the scholarship.


B. Special Procedures


If for any reason, a Scholarship Grant is paid to a person other than the educational institution attended by the scholarship recipient or if the Scholarship Grant is used for expenses other than qualified tuition and related expenses within the meaning of IRC § 117(b)(2) or for room and board, the Community Foundation must receive a report on the progress of each recipient of such a Scholarship Grant at least once each year.  This report must include a summary of the use of the funds awarded, and the grantee's courses taken (if any) and grades received (if any) in each academic period.  This report must be verified by the educational institution.  A final report is also required.  


Where the reports submitted, or other information (including the failure to submit reports) indicate that all or any part of a scholarship grant is not being used in furtherance of the purposes of such grant, the Community Foundation is under a duty to investigate.  While conducting its investigation, the Community Foundation shall with​hold further payments to the extent possible until any delin​quent reports required under the foregoing provisions of these procedures have been submitted.


If the Community Foundation learns that all or any part of a grant is not being used in furtherance of the purposes of the grant, the Community Foundation shall take all reasonable and appropriate steps to recover the grant funds and/or ensure restoration of the diverted funds to the purposes of the grant.  If such a diversion occurs and the grantee has not previously diverted grant funds to any use not in furtherance of the purposes of the grant, the Community Foundation shall withhold any further payments to the grantee until it has received the grantee's assurance that future diversions shall not occur and shall require the grantee to take extraordinary precautions to prevent future diversions from occurring.

Where a grantee has previously diverted funds received from the Community Foundation and the Community Foundation determines that any part of a grant has again been used for improper purposes, the Community Foundation shall take all reasonable and appropriate steps to recover the grant funds and/or ensure restoration of the diverted funds to the purposes of the grant.  In such case, the Community Foundation shall withhold further payments until: (1) the diverted funds are in fact recovered or restored; (2) the Community Foundation has received the grantee's assurances that future diversions will not occur; and (3) the Community Foundation requires the grantee to take extraordinary precautions to prevent future diversions from occurring.


The phrase "all reasonable and appropriate steps," as used above, shall include legal action where appropriate, but need not include legal action if such action would in all probability not result in the satisfaction of execution on a judgment.

VII. Supervision of Individual Achievement Grants and Awards and Prizes to Achieve a Specific Objective

               Individual Achievement Grants cannot require a particular use of the funds, and no report shall be required of the recipient.  


                Recipients of Awards and Prizes to Achieve a Specific Objective or, if appropriate, the organization supervising the grantee’s work, will be required to provide a written report to the Community Foundation about their activities and use of funds at the end of the grant period.  If the grant is for a term of longer than one year, periodic written reports will be required at least annually. Any funds not expended for the purpose of the award must be returned to the Community Foundation for use in furtherance of its mission and the charitable purposes of the particular Fund under which such award was made.

VIII. Recordkeeping Requirements


The Community Foundation shall retain the following  records in connection with all Scholarship Grants, Individual Achievement Grants and Awards and Prizes to Achieve a Specific Objective: all information obtained by the Foundation to evaluate the qualifications of potential grantees, the identification of grantees (including any relationship of any grantee to the Community Foundation or to a director or officer of the Community Foundation), the purpose and amount of each grant, and any additional information the Community Foundation obtains in complying with its grants administration procedures. Information pertaining to unsuccessful applicants for awards shall be kept along with information on successful applicants. 


Records pertaining to any grant made pursuant to this policy shall be kept for no less than three years after the filing of the Community Foundation’s annual tax return for the period in which the last installment of such grant was paid. 

__________________ 
_______________ 

Approved


Date

Community Foundation of Brazoria County

RESOLUTION

Created:  10/18/07
Revised:

WHEREAS, The Community Foundation of Brazoria County (the “Community Foundation”) has funds that were established for the purpose of providing scholarships and other charitable awards to individuals; and

WHEREAS, federal legislation enacted in August 2006 amends certain provisions of the Internal Revenue Code of 1986, as amended (the “Code”), prohibiting donor advised funds, as defined in Code Section 4966 (“Section 4966 Donor Advised Funds”), from making grants to individuals; and

WHEREAS, Code Section 4966(d)(2)(B)(ii) excepts certain scholarship and award funds from the definition of Section 4966 Donor Advised Funds, provided such grants are made in accordance with certain protocols (“Section 4966 Scholarship Funds”); and

WHEREAS, these protocols require, inter alia, that all grants to individuals be “awarded on an objective and nondiscriminatory basis pursuant to a procedure approved in advance by the board of directors of the sponsoring organization, and such procedure is designed to ensure that all such grants meet the requirements of paragraphs (1), (2), or (3) of section 4945(g)”; 
BE IT HEREBY RESOLVED, that all grants made to individuals from Section 4966 Scholarship Funds of the Community Foundation shall be made only for the purposes set forth in Code Section 4945(g)(1), (2) or (3), or as otherwise authorized by law; and

FURTHER RESOLVED, that all grants to individuals from Section 4966 Scholarship Funds of the Community Foundation will be made on an objective and nondiscriminatory basis from a pool of persons chosen on the basis of criteria reasonably related to the purposes of the particular fund from which the grant is made (for this purpose, limitations based on sex, religion, or race are permitted where not contrary to public policy); and

FURTHER RESOLVED, that no employee of the Community Foundation, nor any member of a selection committee recommending grants to individuals, may derive, directly or indirectly, a private benefit in connection with a grant from a Section 4966 Scholarship Fund; and

FURTHER RESOLVED, that the Community Foundation hereby adopts the attached “Procedures of the Community Foundation of Brazoria County for Awarding Scholarship, Fellowships and Other Grants to Individuals” (the “Procedures”), which are made a part hereof, in order to insure that grants to individuals from Section 4966 Scholarship Funds meet the requirements of Code Section 4945(g)(1), (2), and (3) and Code Section 4966; and 
FURTHER RESOLVED, that the officers of the Community Foundation be, and each of them hereby is, authorized and empowered to appoint, or cause to be appointed, selection committees to enable Section 4966 Scholarship Funds to qualify for the exception to the definition of a donor advised fund under Code Section 4966 and to make non-material changes to the Procedures; and

FURTHER RESOLVED, that the officers of the Community Foundation be, and each of them hereby is, authorized and empowered to approve or cause to be approved grants hereunder, and each such officer is authorized and empowered to take such other and further action as he or she shall deem necessary or desirable in order to carry out the foregoing.

Passed by the Board:  October 23, 2007
 XXX SCHOLARSHIP FUND

Created:  7/23/04
Revised:  11/29/07
THIS AGREEMENT, entered into on this X day of X, 2004 by and between XXX ("Donor") and the Community Foundation of Brazoria County ("CFBC"), 

1. Donor has delivered to CFBC the sum of XXX, as an irrevocable gift, which is accepted by CFBC for the purposes and under the conditions set forth in this agreement. (Schedule A)

2. A fund shall be established on the books of CFBC, which shall be known as the XXX SCHOLARSHIP FUND ("the Fund").

3. The Fund is established to primarily benefit Brazoria County and its citizens.

4. The Fund shall include the donation received from Donor, such property as has been or as may be, from time to time, received by CFBC from any other source and accepted by it for inclusion in the Fund, and all accumulated income derived there from.

5. The Fund shall be the property of CFBC held by it in its normal corporate capacity; it shall not be deemed a trust fund held by it in a trustee capacity.

6. The income and principal from the Fund shall be used exclusively to support scholarships to xxx [e.g. choral] students from XXX [e.g. Brazosport] High School. 

7. The Selection Committee shall be appointed annually by the Board of Directors of CFBC.  The Donor or his representative my serve on the selection committee, but may not control it.  The Selection Committee shall recommend qualified recipients to CFBC on a mutually agreed upon schedule. Recipients must be approved by the CFBC Board and must meet the qualifications outlined in Schedule B.    

8. In accordance with its “power of variance,” the Foundation Board of Directors bears responsibility for redirecting the distributions from this Fund if the Donors’ stated intent becomes unnecessary, impractical, incapable of fulfillment or inconsistent with the charitable needs of the local community.  In all such cases the Foundation Board of Directors will seek an alternative use that:  

a. Is within the scope of the charitable purposes of the Foundation’s Articles of Incorporation: and

b. Most nearly approximate, in the good faith of the Foundation, the original purpose of the Fund.

9. CFBC will provide accounting and related financial management services associated with the Fund.  It is understood that the investment objective will be to preserve capital and to increase long-term purchasing power.  

10. As long as the Fund is not endowed, no fee will be charged.  Scholarships will be made from the principal. Earnings from the Fund will go to CFBC to defray administrative costs. At such time that the Fund is endowed, scholarships will be made from the earnings and the Fund will be charged a management fee based on a percentage of its principal balance, from time to time, which will include any amounts paid to investment managers or advisors.  

11. It is intended that the Fund shall be a component part of CFBC and not a separate trust and nothing in the agreement shall affect the status of CFBC as an organization described in Section 501(c)3 of the Internal Revenue Code of 1954, and as an organization which is not a private foundation within  the meaning of Section 509(a) of the Code.  This agreement shall be interpreted in a manner consistent with the foregoing intention and so as to conform to the requirement of the foregoing provisions of the federal tax laws and regulations issued pursuant thereto.  CFBC is authorized to amend this agreement to conform to the provisions of any applicable or government regulation in order to carry out the foregoing intention. References herein to provisions of the Internal Revenue Code of 1954 shall be deemed references to the corresponding provisions of any future Internal Revenue Law.

12. The Articles of Incorporation and By-laws of CFBC as they exist from time to time are incorporated herein by reference and made a part hereof.  Together they constitute the governing instruments of CFBC. Donor hereby agrees that the Fund will be administered by CFBC subject to its governing instruments. 

 .

​​​​​​​​​​​​​​​_____________________________________________XXX

By:_________________________________________________

THE Community Foundation of Brazoria County (CFBC)

By:_________________________________________________( Vicki Kirby)

SCHEDULE A

Description of property donated:  XXX

SCHEDULE B

XXX Scholarship

This scholarship was established to honor XXX.

Eligibility

Eligibility criteria are defined
Selection of Awardee

Selection committee &  process is defined

Basis of Selection

Selection priorities such as need or interest in a certain area are defined.
Community Foundation of Brazoria County

Guidelines for Donor Advised Funds

The purpose of this guideline is to meet the requirements of the Pension Protection Act of 2006 as it applies to Donor Advised Funds.  If these guidelines are not followed penalties and taxes may be imposed by the IRS.

A Donor Advised Fund must possess these characteristics to be a donor advised fund:

· It must be separately identified with reference to the contribution of a donor or donors

· It must be owned and controlled by a sponsoring organization (such as CFBC)

· The donor or a person appointed by the donor must have, or must reasonably expect to have, the privilege of providing advice with respect to the fund’s investments or distributions.

If any one of these characteristics is absent, the fund is not a donor advised fund. 

Examples of separate identification include naming the fund after a donor or persons related to the donor or tracking contributions to the fund with respect to the specific donor or donors on the CFBC’s books.

For the CFBC our Charitable Giving Funds and some of our endowed funds are considered Donor Advised Funds.   

Scholarship funds are not considered to be donor advised funds as long as certain rules are followed (See separate “Scholarship Procedures” document).  Funds that attract contributions from several donors are not donor-advised as long as the fund is not tracked with reference to gift of any particular donor.  This remains the case even if the fund is advised by an advisory committee that includes some donors to the fund.  For additional examples of funds that are not considered donor advised funds refer to the Council on Foundations website. 

Restriction on Donor Advised Funds:
Grants may not be made to individuals from donor advised funds. This includes checks written to an individual or checks written to an entity for the benefit of a specified individual.
Grants from advised funds may not be used to pay membership dues or to satisfy a legally enforceable personal obligation or personal pledge of a donor.  
Donors, advisors or related parties are prohibited from receiving grants, loans, compensations or similar payments (including expense reimbursements from donor advised funds).

Donors and advisors are prohibited from receiving more than incidental benefits from grants made from their advised funds.  Penalties apply to those who receive a prohibited benefit, to those who recommended the grant, and, in some situations, to the fund managers who approve the recommendation.  

Examples of incidental benefits from donor advised funds are:

· A grant to the Girl Scouts of American when the person’s daughter is a girl scout.

· A distribution to the local chapter of the American Red Cross, motivated by gratitude for providing food and temporary shelter after the donor’s home was destroyed by a tornado.

· A contribution to the volunteer fire department that serves the area where the donor owns a home.

· An unrestricted contribution to a combined charity fund that supports a home for the elderly in which a dependent parent of the donor is a resident and where the charity distributes fund to that home according to a formula because it is a member organization.

Donors and donor advisors include the donor and any person appointed or designated by the donor who reasonably expects to have advisory privileges with respect to the distribution or investment of amounts held in such fund or account.  The prohibition also covers family members—the donor’s or advisor’s spouse, ancestors, children, grandchildren, great grandchildren, brothers, sisters and any of their spouses.  Finally, the prohibition includes 35-percent controlled entities.  A 35-percent controlled entity is any entity in which donors or donor advisors as described above either individually or together:

· Own more than 35 percent of the total combined voting power if the entity is a corporation,

· Own more than 35 percent of the profits interest if the entity is a partnership, or

· Own more than 35 percent of the beneficial interest if the entity is a trust or estate.  

Adopted by the CFBC Board of Directors on 

Supporting Organizations

Again – we don’t have any supporting organizations and really don’t foresee having them but we must have policies.

What is a Supporting Organization
A Supporting Organization is a 501(c) 3 that “supports” the operations of another non-profit.

A simple example of a Supporting Organization might be 

University Press is a college press that is organized and operated as a 501(c) 3.  Its purpose is to perform the publishing and printing for My State University (MSU).  Control of University Press is vested in a Board of Governors appointed by the Trustees of MSU.  University Press is operated, supervised and controlled by MSU.   It “supports” the operations of MSU and is considered a “Supporting Organization.”  MSU is the “supported organization.”

This concept has many uses in the non-profit world – one of which fits Community Foundations.  In this application, the Community Foundation is the “supported organization.” A family interested in starting a Family Foundation, but who wants more control than a Donor Advised Fund (DAF) might start a “supporting organization.”   They get the tax and administrative advantages of a Community Foundation but are allowed to appoint 49% of the Board and establish their own investment, grant etc. policies.

Types of Supporting Orgs.

However, this system can be abused and the IRS has some new rules about supporting organizations.

To understand the new rules you need to know that there are 3 types of supporting organizations and the definition has to do with “operation, supervision and control.”

Type I – The Supporting Org is operated, supervised and controlled by the Supported Org.  The Board of the Supported Org appoints at least 51% of the Board members of the Supporting Org.

Type II – supervised or controlled.  The 2 organizations share Board Members.

Type III – operated in connection with.  This is the S’prting Org that the new legislation is addressing.  The Boards are completely separate, but the Type III must be “responsive to” and an “integral part of” the S’prted Org.

 New Legislation 
Donors who have both a S’prting Org and a Donor Advised Fund (DAF) can make grants back and forth to the Funds.  

The new Legislation addresses grants from a DAF to a type III S’prting Org.  that is NOT  “functionally integrated” into the S’prted Org.  All other grants to S’prting Orgs. are allowed.  

However, if a Community Foundation makes a grant from a DAF to a Type III S’prting Org that is not “functionally integrated”, it must exercise “expenditure responsibility” to insure that the grant is used for a charitable purpose.

The policy we need to adopt has a process for defining the type of S’prting Org and a process for exercising expenditure control.

Due Diligence for Grants to Supporting Organizations

The Pension Protection Act of 2006 (the “Act”), signed into law on August 17, 2006, contains several provisions that impact charitable organizations. 
Some types of charities, such as churches, schools and hospitals, are classified as public charities because of the nature of their activities. Others qualify as public charities because they meet a “public support test” that indicates they receive support from a broad base of 
contributors. 
In general terms, a supporting organization is a 501(c)(3) that qualifies as a public charity because it has a close relationship with another 501(c)(3) public charity. To qualify as a public charity, the supporting organization must provide meaningful support – financial, programmatic, or both – and give some degree of structural and operational control to the public charity it supports. 
A. Process for Determining Type of Supporting Organizations  

Types of Supporting Organizations 
In general, supporting organizations fall into one of three categories – Types I, II, or III – depending on the nature of the relationship between the supporting organization and the charity being supported. 

Type I – Operated, supervised, or controlled by: This type is often described as a parent-subsidiary relationship and generally involves the supported charity’s officers, directors, trustees or members having the right to appoint a majority of the officers, directors, or trustees of the supporting organization. 

Type II – Supervised or controlled in connection with: This type usually has an overlapping board relationship where at least a majority of the members of the supporting organization’s governing board are also members of the supported charity’s governing board. 

Type III – Operated in connection with: This type may have no, or minimal, board overlap. Accordingly, it operates with a greater degree of independence from the organization it supports, but it is required to have procedures designed to ensure that the supporting organization is responsive to the supported organization. 

1. Determining the Type of Supporting Organization
Determining which type of supporting organization an organization is will require a review of its governing documents and knowledge of the specific requirements for Types I, II, and III supporting organizations. 
It may be clear that an organization is a Type I supporting organization. As an example of a Type I supporting organization, the Houston Parks Board is a supporting organization to the City of Houston (the public charity in this example.) The Mayor appoints, with City Council approval, all of the members of the board of directors of the Houston Parks Board. 
If the governance structure does not provide that a majority of the members of the board of the supporting organization are appointed or elected by the supported organization, it may be advisable for the organization to confer with legal counsel or a tax advisor. 
If the organization is Type III supporting organization, additional documentation will be required to determine whether it is a “functionally integrated” Type III supporting organization. 
2. Determining Control By Donor or Donor Appointee 

The last test that a supporting organization must satisfy is that it may not be controlled by one or more "disqualified persons." Disqualified persons, for purposes of Section 509(a)(3), include the following, other than publicly supported organizations:

· persons (i.e., individuals, corporations, foundations, and trusts) that are substantial contributors to the supporting organization. A substantial contributor means any person who has contributed more than $5,000 or 2% of the total contributions received by the supporting organization since its inception, whichever is greater; 

· persons with more than a 20% interest in a corporation, partnership, trust, or unincorporated enterprise that is a substantial contributor to the supporting organization; 

· family members of any individual described in 1 or 2 above; and 

· corporations, partnerships, trusts, or estates in which persons described in 1, 2, or 3 above have more than a 35% interest.
The enclosed form will allow the Community Foundation of Brazoria County to determine the type of supporting organization and the amount of donor control.  The form includes:

· Documentation to determine the type of Supporting Organization

· Documentation of Board selection process

· Documentation of Disqualified persons serving on the Board.
B. Process for Exercising Expenditure Responsibility  

For organizations determined to require expenditure responsibility, the process will include:

1. Conducting a pre-grant inquiry including a reasonable investigation of the grantee to ensure that the proposed activity is charitable and that the grantee is able to perform the proposed activity.

2. Executing a written agreement with the grantee that specifies the charitable purposes of the grant and includes provisions that prohibit used of the funds for lobbying activities and require the grantee to return any funds not used for designate purposes.

3. Requiring the grantee to maintain the grant funds in a separate fund so that charitable funds are segregated from non-charitable funds.

4. Requiring the grantee to provide regular reports on the use of the funds and charitable activity support by the grant.

5. Including a report on Form 990-PF about the grant including a brief description of the grant, the amount, the charitable purpose and the current status of the grant.
Representation of Supporting Organization Status 
____________________[NAME OF SUPPORTING ORGANIZATION]_______________ hereby represents that it qualifies as a public charity because it is a supporting organization as defined by Internal Revenue Code Section 509(a)(3). 

1) The organization supports: 

_______________________________________________________________________ 

Name of Supported Organization(s) 
2) The organization represents that it is the following type of supporting organization: 

_____ Type I “Operated, supervised, or controlled by” one or more publicly 

supported organizations – a majority of the governing board 

is elected or appointed by the supported organization(s). 

_____ Type II “Supervised or controlled in connection with” one or more 

publicly supported organizations – a majority of the governing 

board consists of individuals who also serve on the governing 

board of the supported organization(s). 

_____ Type III “Operated in connection with” one or more publicly supported 

organizations – not a Type I or Type II. 
3) Describe the process by which the governing board is appointed and elected. 

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 
Attach Articles of Incorporation, Bylaws, or other documents which detail the process. Please highlight the article(s) or section(s) of the material which prescribes the process.
4) List any disqualified persons as defined in A.2. who are currently serving on the Board.

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 

If the organization is a Type I or Type II supporting organization, skip section 5 and go to  the  signature section below. 
If the organization is a Type III supporting organization complete section 5.
5) Type III supporting organizations are either functionally integrated or NOT 

functionally integrated with the organization(s) they support. 

a. As a Type III supporting organization, the organization represents that it is 

_____ functionally integrated with one or more supported organizations. 

or 
_____ not functionally integrated with one of more supported organizations. 
If not functionally integrated, skip remainder of section 5. If functionally integrated, complete rest of section 5

b. If the organization represents that it is functionally integrated, identify the one or more supported organizations with which it is functionally integrated: 

____________________________________________________________________________________________________________________________________________________________ 
c. If the organization represents that it is functionally integrated, it must provide one of the following documents. Please indicate which of the following is attached. 

_____ A written representation signed by an officer, director or trustee of each of the supported organizations with which the grantee represents that it is functionally integrated, describing the activities of the grantee and confirming that but for the involvement of the grantee engaging in activities to perform the functions of, or to carry out the purposes of, the supported organization, the supported organization would normally be engaged in those activities itself. Such written representation must meet the requirements outlined in Section 3 of IRS Notice 2006-109. 

or 

_____ A reasoned written opinion of counsel representing the organization concluding that the grantee is functionally integrated with Type III supporting organization. 

NAME OF SUPPORTING ORGANIZATION 

By: ______________________________________ 

(Signature) 

_______________________________________ 

Printed Name 

_______________________________________ 

Title or Corporate Office Held 

_______________________________________ 
Date 

Corporate Acknowledgement 
The State of Texas 

County of ____________________ 

Before me, the undersigned, a Notary Public, on this day personally appeared ______________________________________________, known to me to be the person and officer whose name is subscribed to the foregoing instrument and acknowledged to me that the same was the act of the said corporation and that he executed the same as the act of such corporation for the purpose and consideration therein expressed, and in the capacity therein stated. 

Given under my hand and seal of office, this _______ day of ___________________, 200__. 

______________________________________ 

Notary Public, State of Texas
.
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